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ANSWER 8 


3 
. r Burn Writer in Stirling, as Doer for the 9 = F 
all | Kirk-ſeflion and Poor of the Pariſh of Logie, 42. 2>Y 


Jobn Campbell in Craigtoun, and E/ — 
Muirhead * 3 | 


The PETITION of Mungo Balten, Eſq; at 
: the other Truſtees of Robert "Haldane of aug. 


HE Cauſe now to be laid before your Lordfhips is ſhort; . 
and the Reſpondent. will endeavour to» con theſe - 
Anſwers to a very narrow Bounds. . 
Im 1758. Wilkam Wilſon got « Tack-from Mr . 
who afterwards fold An thry to the late Captain Robert 8 
of a Farm called the Lower Room, in the Hill Fill of Airabry, at the 


Rent of L. 94 Scots. This is entirely a Corn Farm; 3 and the Rent 


5 was 3 15 Whitſunday yearly. 

: I illiam Wilfm died about the Year 1764 er 1765; and was e- 

. ceeded by his Son James, who, in Decender 1767, by Miſſteve, took 
2 from Captain Huldane, a Graſs Farm, alled the Bil of Airthry, 
+ — 4 of forty-fix Acres and twenty-two Falls; for which he 
became bound to pay ten Shillings Seri per Acre yearly. This 
. Rent was payable at #hit/unday and Lamas, by equal Portions. 
I In Sammer 1768, * W — — | confderable Num- 


bert 


20:4 3 


ber of Cattle to ſtock this Graſs Farm; and ſoon thereafter he be- 
came bankrupt. Wilfn being Debtor to Mr Haldane of Gleneagles, 
and Alexander Bryce Writer in Kirling, they poinded the whole 
Stocking upon the Graſs Farm, called the Hill of Airthry, to a 
conſiderable Value; and a few Days thereafter, the Reſpondent, as 
Doer for the Poor of the Pariſh of Legie, and for John Campbell, 
and Eliſabeth Muirhead, cauſed poind the Crop of the other Farm 
called the Lower Room. 

After theſe Poindings were comp leted, the Truſtees of Mr Hal- 
dane of Airthry, convened Mr H 3 of Gleneagles, Mr Bryce, 
and the Reſpondent, in a Proceſs before the Sheriff « of Stirlmg/hire, 
concluding againſt them as Intromitters with the Fruits, for Pay- 
ment of L. 94 Scots, as the Rent of the Lower Room, and ten 
- Shillings per Acre, as the Rent of the Hill of Airthry. 

In this Proceſs Appearance was made for all Parties. Meſſ. Hal- 
dane and Bryce acknowledged, that they had poinded from the 
Graſs Farm to a greater Amount than the Sums libelled ; but they 
infiſted, that they had left Corn in Abundance upon the Corn Farm 
to anſwer the Landlord's'Hy and that therefore it was not 
them, but the Perſon who had intromitted with that Corn, who 
was liable for the Rem. © 
"The Reſpondent alſo acknowled 


ged, that as Doer for the Poor of 


| the Parith of Logie, and the other Perſons formerly named, he had 


poinded from the Corn Farm to a greater Extent than the Sums li- 
belled; but he infiſted, that the two Farms were as much ſeparate 
and diſtin Tenements as if they had . been taken from different 
Proprietors : That the Maſter had no Hypothec upon the Fruits of 
the one for the Rent of the other; and conſequently that he could 
not be liable for the Rent of the Farm of the Hill of Airthry, the 
Fruits of which had been totally carried off by Meſſ. Haldane and 
Bryce; but only for che Rent of the Lower Room, the Crop of 
which he had poinded; which Rent, amounting to L. 94 Scots, he 
was willing, in Name of his Conftituents, immediately to pay. 
The Sheriff having thought proper to pronounce the Decreet re- 
cited in the Petition, finding the Reſpondent liable for the Rents of 
both Farms, the Cauſe was brought into this Court by Cuſpenbon ; 

and having come in courſe before Lord Kaims as | his 
Lor pronounced the feveral Interlocutors alſo taken into the 


Petition, finding that the „* was * liable for the Rent 
of the Lower Room. 


Againſt 


C3: 
inſt theſe Interlocutors a Petition has been preſented, in Name 
of Mr Haldane's Truſtees; though, it is believed, it will not be de- 
nied. that they have no Concern in it, and were determined to reſt 
ſatisfied wk the Lord Ordinary's Judgment, and that it is really 
the Petition of Mr Haldane of Gleneagles, and Mr Bryce's Repreſen- 
tatives. At whatever Diſtance therefore Mr Mungo Haldane and 
the other Truſtees may reſide, or however ignorant they may be of 
the Circumſtances of this Caſe, no Ignorance can be preſumed on 
the Part of the real Petitioners, who refided on the Spot, who were 
nearly connected with Captain Haldane, and who were his — 
pal Adviſers in all his Affairs. 
The Petitioners ſet out with obſerving, That the Ref] pondent's 
Reaſoning proceeds upon two Facts, 1mo, That the whole Corns 
grew upon the lower Farm, and none upon the upper. 24s, That 
the Cattle were poinded upon the upper Farm: And they ſay theſe 
Facts are neither proved nor admitted. 

- But that Obſervation comes greatly too late at this Period of che s 
Canute. Theſe Facts were averred from the Beginning, and were 
never denied. On the n:. the whole Pleadings, on all Sides, 
before the Sheriff, upon theſe. Facts, as undeniably 

true. The one Party Rates them as notourly muon and beyond 

_ a Poſhbility of being controverted: The other Parties acknowledge 
it to be — and plead their Cauſe upon that Footing. Such is the 
Caſe upon the 3 iſt Page of the Decreet, which contains an expreſs 


= Acknowledgment of the Fact, on the Part of the Petitioners. And 


the ſame Thing is very nearly n * Page 36. and i in ſeve- 
ral other Places of the. Decreet. 5 

The Court will alſo obſerve, chat even in chis petition the Pur- 
ſuers have not ventured to deny either of theſe Fas; and when 
the Queſtion was fairly put to them by the Lord Ordinary, they 
durſt not venture to deny them; and accordingly his Lordſhip's laſt 
Interlocutor proceeds in theſe Words, Ia reſpect it is not offered 
> to + "p/ nor even averred, that the Suſpender poine- 
- & ed, ” c | 
With what Juſtice therefore it is fold; that theſe Facts are nei- 

ther proved, nor admitted, is humbly ſubmitted to the Court. 

It is alſo ſaid in the Petition, that the Tacks of both Farms were 
to end at the ſame Time; that the Rent was payable at the ſame 
Terms; and that the Poſſeſſion was entirely promiſcuous. 


The Reſpondent muſt beg Leave to alk, from what Evidence this 
Be appears? 


(43 


appears? He has made a very diligent Inquiry, and = good 
Reaſon to ſay that the whole is a Miſtake. 

It has already been mentioned, that the one Farm was taken in 
1758, and that the other was taken, not as an Addition to the old 
Farm, but as a ſeparate Tenement, in 1767. The Term of Pay- 
ment for the Corn Farm was at Whitſunday. The Terms of Payment 
for the Graſs Farm, were at Whufunday and Lammas, by equal Por- 
tions. Of the old Tack, between nine and ten Years were yet to 
run when the new Farm was taken. But in place of paying any 
regard to this, or having the leaſt Reference to the old Farm, the 
Reſpondemt is informed, that the new Tack was to be regulated 
by the Tacks of fome Farms, which Mr Wright of Loſs had juſt be- 
fore taken from Captain Haldane; the Endurance of which, did in 
no Shape coincide with the Endurance of the Lower Room. In 
ſhort, in every Article the two Leaſes were different. 

As to the alledged promiſcuous Poſſeſſion, it is ſaid without the 
leaſt Shadow of Evidence, nor, as the Reſpondent is informed, is it 
true in Fact. There was no Time for any ſuch promiſcuous Poſſeſ- 
ſion, as the Petitioners have thought proper to deſcribe. The new 
Farm was taken in December. It was ſtocked in Summer when the 
Graſs came up. Soon thereafter V ilſon became bankrupt, and the 
Creditors proceeded to Diligence. And it ſtands acknowledged, 

upon the eighth Page of the Decreet, that the Cattle poinded by 
Mei Haldane and Bryce, had not been many Weeks in , ilſon s 


Poſfeſion, and had been purchaſed by him in order to graze and 


fell again. 
As the whole Facts therefore which the Ai have aſſumed, 


are clearly without Foundation; ſo the Arguments drawn from 
ee fall to the Ground, 

The betitioners acknowledge, that where, under different Tacks, 
two Farms are held by the ſame Tenant, from the ſame Maſter, at 
a Diſtance from each other, that there the Reſpondents Plea would 


be good, and there would be no Hypothec upon the one for the 
Rent of the other. 


But if that is the Caſt, whive the Farms are at half a Mile's Di- 
ſtance, the ſame Rule muſt hold where the Diſtance is only half a 
Yard. Betwixt that and an abſolute Contiguity there is little or no 


Odds. But it is not the local Situation of the Farms which can 
make the Criterian; it is the Rights under which they are held. If 
v . of Ground. at a Miles 22 are ſet as one Farm, and 

included 


. they have not been able to make it 
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included in the fame Tack, they will be conſidered as one Tene- 
ment, and as conſtituent Parts of the ſame Farm. The Maſters 
Hypothec will extend over the. whole, and a Charge of Horning 
upon the Tack can force Payment of the Rent, and Implement of 
every Obligation contained in it. If, on the contrary, two Pieces of 
Land, which lie contiguous, are ſet to the ſame Perſon, under dif- 
ferent Tacks, there they will be conſidered as two diſtint and ſe- 
parate Farms. The Maſter, by. a Charge upon the.one Tack could 
not operate Payment of the Rent of the other; nor could he force 
Implement of any one Obligation the Tenant had come under with 
regard to that other. If that then is the Caſe, and it is believed, 
the Petitioners will not controvert it, how is it poſſible to maintain, 
that the Fruits of the one ſtand hypothecated for the Rent of the. 
other. . 
This may be further illuſtrated, by ſuppoſing, that in Place of. 
Tacks, Captain Haldane had granted Feus of the two Farms in 
queſtion. The Moment the laſt Feu-right was granted, would the 
whole have become one Feu, becauſe the Grounds lay contiguous? 
and would the Feu duty payable for the one, have become a debi- 
tum fundi upon the other? It is believed, the Petitioners will not 
endeavour to maintain that it would. 
I be Petitioners have ſaid, that the Maſter's Right of Hypothee | 
is made more uncertain by the Lord Ordinary's Interlocutors. But 
pear. They only ſuppoſe, . 
as the Perſon who poinded the Cattle on the Graſs Farm had been 
a Bankrupt, then aſk what would become of the Landlord ? - 
It was as eaſy to have ſuppoſed, the Perſons who poinded all the 
Stocking and Produce of both Farms had become Bankrupts, and 
then to have afked that Queſtion. A Maſter may at a Time loſe - 
by his own Negligence; but that does not weaken his Right, which 
remains untouched ; and in the pręſent Caſe, was preciſely upon 
the ſame Footing, as if the Farms had been poſſeſſed as formerly, 
by two different Tenants. 
It is alſo ſaid, that to conſider two contiguous Farms as diffe- 
rent Tenements, might be unjuſt. to the Tenant's Creditors, and 
that after a Creditor. had poinded, it would be hard to make bim 
reſtore the Money, or any Part of it, to the Maſter, when he had left 
enough on other Parts of the Tenants Poſſeſſion to anſwer the. Hy- 
thee. © 
1 — Perſon who ufes the. Diligence of. the Law, does. it at his 


B. den. 


(8 


own Riſk. It is his Duty to make every proper Inquiry, and ts 
fatisfy himſelf as to all Particulars. If he does fo, and applies the 
Law properly, he is perfectly ſecure. If, on the other hand, he ne- 
glects to do ſo, and from his own Negligence or Inadvertancy com- 


mits Errors, he has no Perſon to blame for it but himſelf. 
In the preſent Caſe, there was no Perſon in the Neighbourhood, 


who did not know that the two Farms in queſtion were held under 
different Leaſes, and Meſſ. Haldane and Bryce had better Acceſs 
than any body to know the Particulars. It they blundered, it was 
not from Ignorance of the Fact, but from having adopted an Opi- 
nion, which the Reſpondent cannot help thinking was erroneous. 
Whether it was ſo or no, your Lordfhips will now determine. 
Upon the whole, as theſe Farms were totally diſtinct and ſepa- 
rate, the Reſpondent flatters himſelf, the Court will have no Dif- 
ficulty to adhere to the Lord Ordinary's Interlocutors, and to refuſe 
the Petition, | | 


In reſpeft whereof, &c. OT, 
JOHN MONRA 
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